In the Supreme Court of British Columbia

McKenzie v. Minister of Public Safety and Solicitor General et al., 2006 BCSC 1372

The decision of the Honourable Mr. Justice McEwan of the BC Supreme Court in McKenzie v. Minister of Public Safety, 2006 BCSC 1372, was released on September 08, 2006.

Mr. Justice McEwan finds, in the clearest possible language, that Mary McKenzie had a ten-year unblemished record and was completely innocent of any fault; sharply criticizes the BC government's treatment of her; and finds that the legislative provision on which the government relied as authorizing it to terminate any tribunal member at any time for "mere displeasure" (s.14.9(3) of the BC Public Sectors Employers Act) is not sufficiently clear and unequivocal to support a power as incompatible with the principles of natural justice as that.  

Most importantly, on the constitutional issue Justice McEwan finds that, notwithstanding Ocean Port, the unwritten constitutional requirement of judicial independence identified in the judgment of Lamer C.J. in the PEI Provincial Judges Reference does apply to BC Residential Tenancy Arbitrators.   Thus, Mr. Justice McEwan concludes, if a statutory provision were to in fact authorize, in clear and unequivocal terms, the mid-term termination of the appointments of Residential Tenancy Arbitrators for mere displeasure, the provision would be unconstitutional. 

The Minister's decision rescinding Ms. McKenzie's appointment is quashed and Ms. McKenzie's appointment as a Residential Tenancy Arbitrator has been restored.
