Supreme Court of Canada

Haida Nation v. British Columbia (Minister of Forests)
The Supreme Court of Canada has just published a decision with an important comment (but brief) on the development of administrative justice in Canada.

In Haida Nation and British Columbia (Minister of Forests), (web site is below) the Haida Nation (on the Queen Charlotte Islands in B.C. or Haida Gwaii, as the Haida call it) challenged the issuance of a timber harvesting license from the Province of B.C. to a large forestry firm, Weyerhaeuser.  The basis of the challenge was that the aboriginal title of the Haida Nation gave them something close to a veto over resource development on their tradition lands and the license could not be issued over their objections.  On judicial review the Haida’s petition was dismissed.  At the B.C. Court of Appeal the petition was also dismissed.  But the Court of Appeal also held that the province and the forestry firm had a duty to consult with and accommodate the Haida with respect to harvesting timber.  The duty on governments has been developing over the last few years but extension of the duty to a private firm was significant.

The province and Weyerhaeuser appealed to the SCC.  The province’s appeal was denied and Weyerhaeuser’s was allowed

The issue of the duty to consult and accommodate was at the heart of the decision.  Very generally, there is a strong duty on federal and province governments and no duty on private companies.  There is also an obligation on First Nations to participate in consultation and accommodation.

But the court offered a brief comment about the value of impartial administrative tribunals in complex or difficult cases of consultation and accommodation.  The following is an excerpt,

42     At all stages, good faith on both sides is required. The common thread on the Crown's part must be "the intention of substantially addressing [Aboriginal] concerns" as they are raised (Delgamuukw, supra, at para. 168), through a meaningful process of consultation. Sharp dealing is not permitted. However, there is no duty to agree; rather, the commitment is to a meaningful process of consultation. As for Aboriginal claimants, they must not frustrate the Crown's reasonable good faith attempts, nor should they take unreasonable positions to thwart government from making decisions or acting in cases where, despite meaningful consultation, agreement is not reached: see Halfway River First Nation v. British Columbia (Minister of Forests), [1999] 4 C.N.L.R. 1 (B.C.C.A.), at p. 44; Heiltsuk Tribal Council v. British Columbia (Minister of Sustainable Resource Management) (2003), 19 B.C.L.R. (4th) 107 (B.C.S.C.). Mere hard bargaining, however, will not offend an Aboriginal people's right to be consulted

43   Against this background, I turn to the kind of duties that may arise in different situations. In this respect, the concept of a spectrum may be helpful, not to suggest watertight legal compartments but rather to indicate what the honour of the Crown may require in particular circumstances. At one end of the spectrum lie cases where the claim to title is weak, the Aboriginal right limited, or the potential for infringement minor. In such cases, the only duty on the Crown may be to give notice, disclose information, and discuss any issues raised in response to the notice. "`[C]onsultation' in its least technical definition is talking together for mutual understanding": T. Isaac and A. Knox, "The Crown's Duty to Consult Aboriginal People" (2003), 41 Alta. L. Rev. 49, at p. 61.

44     At the other end of the spectrum lie cases where a strong prima facie case for the claim is established, the right and potential infringement is of high significance to the Aboriginal peoples, and the risk of non-compensable damage is high. In such cases deep consultation, aimed at finding a satisfactory interim solution, may be required. While precise requirements will vary with the circumstances, the consultation required at this stage may entail the opportunity to make submissions for consideration, formal participation in the decision-making process, and provision of written reasons to show that Aboriginal concerns were considered and to reveal the impact they had on the decision. This list is neither exhaustive, nor mandatory for every case. The government may wish to adopt dispute resolution procedures like mediation or administrative regimes with impartial decision-makers in complex or difficult cases.  (Emphasis added)

You can access this decision at,
http://www.lexum.umontreal.ca/csc-scc/cgi-bin/disp.pl/en/rec/html/2004scc073.wpd.html?query=%22haida%22&langue=en&selection=&database=en/rec&method=all&retour=/csc-scc/cgi-bin/srch.pl?language=en~~method=all~~database=en%2Frec~~query=haida
The cite is Haida Nation v. British Columbia (Minister of Forests), 2004 SCC 73.

Too much should not be made of this one sentence from the court.  However, it is consistent with recent decisions from the SCC that signal strong support for administrative justice.  These cases include the Nova Scotia decisions which concluded that a tribunal that has the authority to decide a question of law can consider and apply the Charter (Nova Scotia (Workers Compensation Board) v. Martin, 2003 SCC 54).  Then the Paul decision concluded that a provincial tribunal can consider questions of aboriginal title (Paul v. British Columbia (Forest Appeals Commission), 2003 SCC 55).  The Haida decision is another example of the court’s view that tribunals play an important role in the justice system, not just with the “bread and butter” cases but with complex and difficult cases, including those involving constitutional questions.  Whether there will be a new genre of tribunals in the area of accommodation and consultation around aboriginal title is an interesting and potentially important issue for the development of administrative justice in Canada.

For completeness and general information I include the site for a second case, Taku River Tlingit First Nation v. British Columbia (Project Assessment Division).  This is the companion case to Haida, released at the same time.  It has more discussion about consultation and accommodation.

http://www.lexum.umontreal.ca/csc-scc/cgi-bin/disp.pl/en/rec/html/2004scc074.wpd.html?query=%22haida%22&langue=en&selection=&database=en/rec&method=all&retour=/csc-scc/cgi-bin/srch.pl?language=en~~method=all~~database=en%2Frec~~query=haida
The cite of this decision is Taku River Tlingit First Nation v. British Columbia (Project Assessment Division), 2004 SCC 74.
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